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CHAPTER FIFTEEN 
 

All Parties to a Real Estate Transaction have Responsibilities to Each Other 
 

When you have completed this section you will list the parties to a real 
estate transaction and how their responsibilities within the transaction 
interact. You will develop and/or select forms for effective reporting. 

You will protect your self and your company from lawsuits. 
You will select from several possible attachments, those that will help the 
inspector provide the buyer with the best information about the property 

inspected. 
 

Everyone should agree that we live in a litigious society. In these days and times, liability 
is part of running a pest control business. What can we do to reduce liability? We must 
assess our work and evaluate those things we may have ignored in the past. When we 
serve a public that is increasingly ill-informed or misinformed about the work we do, we 
will inevitably encounter anxiety, suspicion, and fear among our customers. This can 
sometimes lead to allegations against us and occasionally to litigation. In some cases 
the allegations are spurious and have the objective of capitalizing on the negative 
climate around our industry. It is important for us to understand the relationship between 
the liabilities of all parties involved in a real estate transaction. There can be many 
parties involved in a real estate transaction: Buyer, Seller, Broker (listing), Broker 
(selling), Termite inspecting company, termite inspector, Attorney of buyer, attorney of 
seller, mortgage company, HUD (or VA). This list could be made longer, but this list 
might be those parties with whom pest control operators usually interact. Let’s look into 
some of the responsibilities of each of these. 
 
The buyer is expected to bargain in good faith with all of the other parties; to make 
appropriate offers for the property, to provide accurate information to the mortgage 
company, to the broker, and to any government agency. The buyer is also expected to 
protect his own interests. He is expected to actively investigate any facts offered to him 
pertinent to the transaction. On the other hand, judges and juries have often found that 
buyers are innocent third parties who are not experts. Buyers expect to rely on our 
expertise to protect their investment. These Judicial decisions place a great burden on 
the inspector to insure the buyer is made aware of all wood destroying insect problems 
found by the inspector.  
 
The seller, too, is expected to bargain in good faith. He is expected to provide accurate, 
precise, and adequate information pertinent to the transaction so that others may make 
correct decisions. The seller is usually expected to deliver a house, which is fit for living. 
Not only is the seller forbidden by law to cover- up or hide defects, but is obligated to 
disclose all material defects of which he/she may be aware. Some PA court rulings have 
implied that, in addition, the seller is obliged to both discover and disclose all material 
defects. In order to conform to this responsibility, a number of area real estate 
brokerages have begun using voluntary seller disclosure forms. These disclosure forms 
mention problems like plumbing leaks, roof leaks, and other problems, which might be 
conducive to insect attack. This will become especially important for sellers in “As- Is” 
sales. Most laws governing real estate transactions require that full wood destroying 
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insect disclosure must be made on these “As- Is” sales. Because the buyer and seller 
actively negotiate price based upon property condition, full disclosure becomes 
paramount in an “As- Is” sale.  
 
Courts have found that sellers may be held liable for innocent material 
misrepresentations where they are “...bound to ascertain the truth before making a 
misrepresentation...”  
 
In a recent case the seller had disclosed to his agent that he had been personally 
spraying for termites, but the real estate agent claimed a general lack of knowledge 
concerning termite infestation and subsequently told buyers the property was “sound 
and livable”. The court found that even if the agent’s misrepresentations were found to 
be innocent, he could still be found liable because the statement was material and he 
was obligated to determine their accuracy. It is possible for a seller to have knowledge 
that the structure is infested with WDI and actively conceal it from the other parties to the 
transaction. If this can be exhibited to a Court, the inspection company can support their 
claim of acting in good faith. The proof for this bad faith act of the seller must come from 
the WDI report. An inspector who recognizes new plaster, new base boards in a slab 
home being more than an attempt to make the structure sell more quickly and mentions 
these cosmetic repairs in the report is acting in good faith.  
 
The listing broker is also expected to bargain in good faith. Since he is a professional, he 
is required to be competent and knowledgeable about all aspects of the transaction, 
which affect the interests of the seller. He is expected to comply with all laws, and to 
advise the seller of any situation, which may interfere with legal compliance. He is 
expected to be loyal to his principal and protect the interests of the seller at the expense 
of his own and other’s interests. In the past, the caveat emptor standard protected 
Realtors from most liability for innocent misrepresentation and latent defects. The rule is 
now more like caveat venditor. A Realtor may not give assurances or advice 
concerning an aspect of a real estate transaction that he knows, or reasonably should be 
expected to know is incorrect, inaccurate, or improbable. Additionally, under state law, 
an agent is under a duty to disclose known latent defects to prospective buyers.  
After receiving a “negative” WDIR a Realtor cannot advise any of the parties to get 
another inspection. Pennsylvania courts have noted that where a real estate agent 
knows of a material defect and causes the buyer to refrain from inspecting the premises, 
or causes him to make only a cursory inspection, as a consequence of which the 
material defect is not discovered, the sales person and the agency are subject to liability. 
An agent’s representation that a property has “minor termite damage but it has been 
repaired so you don’t need to worry about it” was found to be sufficient evidence for a 
jury to find intentional misrepresentation. When discussing the duty to disclose certain 
information to a buyer and/or other third parties outside the seller/broker relationship, the 
courts have stated that a party to a business transaction has the duty to disclose facts 
basic to the transaction, if he knows that the other is about to enter into it under a 
mistake as to them, and the others, because of the relationship between them, the 
customs of the trade or other objective circumstances, would reasonably expect a 
disclosure of these facts. The selling broker has exactly the same responsibilities as the 
listing broker.  
 
The selling broker is the agent of the seller. His duties, loyalties, and faithfulness are 
owed to the seller and he must inform the seller of all important information he knows 
which might affect the seller’s decision concerning the transaction. Neither broker is the 
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agent of the buyer, but they are responsible to provide the buyer with information about 
the property, sources of financing, analyzing and comparing physical and economic 
features, and carrying the buyer’s offer to the seller. They are required to disclose to the 
buyer all material facts they know which might affect any decision. Most brokers have a 
good sense of what constitutes intentional fraud and intentionally avoid it. Not quite so 
obvious, and yet equally dangerous from the standpoint of dissatisfaction and legal 
liability, is the area of ignorance. Ignorance results from not knowing what to look for in 
the first place. This is called “what the agent should have known” and there has been 
some far- reaching litigation that is forcing brokers to know more about the property they 
are selling. The 1984 Easton vs. Strassburger case (152 C. A. 3d 90) illustrates what is 
expected of those in the real estate industry.  
 
THE EASTON CASE  
The Easton case involved the sale of a house built on filled land that was not properly 
engineered and compacted. The sellers did not disclose to the listing broker, to the 
selling broker, or to the buyer that there had been a landslide on the property and what 
corrective measures had been taken. The listing broker knew that (1) the house was 
built on filled land, (2) there was settling on a slope that had slid and was repaired, and 
(3) the floor of the guest house was uneven. None of these “red flags” were further 
investigated or brought to the attention of the buyer. After closing, the land slid again. 
After a lawsuit, the jury awarded the buyer $197,000, holding the seller, the listing 
broker, and the selling broker liable.  
In the Easton case the judge stated that a broker has a “duty to conduct a reasonable 
inspection of a residential property listed for sale and to disclose to prospective 
purchasers all facts materially affecting the value or desirability of the property that such 
an investigation would reveal.”  For the broker this means a careful inspection of the 
property to determine obvious defects or red flags. A red flag is something that would 
warn a reasonably observant agent that there might be an under lying problem. The 
agent is then responsible for disclosing this to the seller and any prospective buyers. 
This case strongly suggests that a broker should recommend that a specialist be hired to 
determine what is causing the red flag. Although the Easton case dealt with soil 
problems, it strikes to the heart of the need for WDI inspections and reports. When 
instructing the jury in the Easton case the judge said, “A real estate broker is a licensed 
person or entity who holds himself out to the public as having particular skills and 
knowledge in the real estate field.” This established a standard of care owed by those 
involved in a real estate transaction to the buyer.  
 
PROFESSIONALISM IN PREPARING WDIR’S  
Contacted by the buyer:  
Mike’s Exterminating, in Coudersport, is a licensed pest control company, which 
performs WDI inspections and issues reports. The buyer usually contacts Mike to order 
any inspections. Mike also is responsible to act in good faith. Because his company is 
licensed, a member of the PPMA and NPMA, and employs inspectors who are certified 
pesticide applicators in category 12, Mike believes he runs a professional company. This 
makes his company responsible to provide a competent, knowledgeable, thorough 
inspection, to prepare accurate and precise reports, to respond in a prompt manner, to 
maintain an organized filing system for his reports, and to protect the interests of his 
principal, the buyer.  
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Contacted by the realtor 
Service Pest Control in Jeffersonville is also state licensed and employs certified 
persons. The company has been a member of PPMA and NPMA for many years. 
Service Pest Control has an agreement with a group of realtors to perform WDI 
inspections on all properties they handle. The inspectors for Service never officially 
contact any party to the transaction other than the listing broker. Occasional meetings 
with others are incidental to the inspection. Service has the same responsibilities as 
Mike does. Service relies on the brokers to advise the buyers of the facts of the WDI 
reports. Because of this lack of direct contact with the purchasing party Service is 
responsible to advise the selling realtor. Service maintains an excellent, organized filing 
system, with all pertinent information to confirm that the broker was properly advised. 
Associations of realtors have recently been encouraging the adoption of agreements 
between buyers and realtors. These agreements would establish a realtor as an agent of 
the buyer. This realtor would be contracted to represent only the interests of the buyer. 
This movement is very new and not at all a factor in the current real estate market. A 
pest control operator should be aware of this movement. In the distant future there may 
be some affect on our reporting procedures. In the future we may have the luxury of 
having the buyer or his agent accompany us during our inspections. The WDI inspector, 
whether he is the owner of a company, or an employee of a company also has 
responsibilities. Because he is state licensed, he is responsible to be competent and 
knowledgeable. He is responsible to perform a careful, thorough inspection and prepare 
an accurate and precise report of the conditions at the inspected structure(s). His re port 
must comply with the desires of his employer, the needs of the customer, and any 
controlling laws or regulations. Often the termite inspector relies upon listing realtors as 
sources of business. The termite inspector can find himself under pressure to protect the 
interests of the listing realtor. His activities cannot injure any other party in the 
transaction. Some pest control companies use independent contractors as inspectors. If 
the inspector is providing inspection service full time for one company, the inspector may 
be considered an employee and agent of the pest control company for liability purposes.  
 
RESPONSIBILITIES OF OTHERS  
The two attorneys involved have the same responsibilities as other professionals. They 
owe their client the benefit of their experience and owe loyalty only to their client. They 
are expected to have expertise in all aspects of real estate law in the geographic areas 
they cover. The also are expected to be aware of the usual problems faced by 
individuals engaged in real estate transactions. They represent only the interests of their 
client.  
The bank or mortgage company is also required to offer the benefit of their experience to 
the buyer, to help the buyer conform to any law or regulation governing real estate 
financing, and to deal in good faith with all the parties involved in the transaction. The 
representatives of the mortgage company are responsible to their owners to provide 
profits for them.  
Government loan guarantee agencies have the duty to conform to all local, state, and 
federal laws and regulations. Their interests are the same as that of the buyer and the 
lender. They are responsible to deal in good faith with all the parties to the mortgage. 
They are to protect the taxpayer from loss because of poor surety on the loan. HUD, VA, 
and other government agencies that guarantee real estate mortgages are responsible to 
carefully review all submitted paper work to insure compliance with the laws and 
regulations governing the transfer of real estate. Additionally they are to make good faith 
efforts to protect the interests of the general public, the government, and the buyer.  
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Throughout this list of parties and responsibilities, there are few who represent the 
interests of the buyer. His rights are well protected by regulation, law, and custom, but 
very poorly in fact. We see that the brokers are employing experts to advise the buyer on 
facts pertinent to the transaction in order to limit their own liabilities. We see that the net 
effect of the performance of a WDI report is the transfer of some of the responsibility of 
the broker to properly notify the buyer concerning facts about the property to the pest 
control company. We’ve found that in many instances, the buyer never learns about the 
complexity of a WDI until a problem occurs and the pest control company and the buyer 
become adversaries. Well- run pest control companies take account of this in their 
inspection, reporting, and recording procedures.  
 
At 4:30 PM Friday afternoon, Chuck Stone, the Pest-Stop service supervisor had just 
struggled out of a particularly tight crawl space when his beeper went off. He climbed out 
of his cover alls and, after asking permission, used the homeowner’s phone to call in. 
Kaithlyn told him to call Bill Cross. Six months ago, Cross had bought a house. Pest-
Stop had written the WDIR. Chuck groaned inwardly. His son had a ball game at six and 
expected him to be there. He asked Kaithlyn to pull the file. Chuck stuck his head back 
into the crawl space, shouted some encouraging words to Pete Reese, the termite tech, 
murmured his thanks and goodbyes to the customer and headed back to the office in 
Reading. The file was complete but non-instructive. It showed a finished basement 
structure with a back porch. The house had been treated preventively in 1981. The 
owner had not renewed the warranty. The inspection report was “clear”. Chuck called Bill 
Cross. Cross had begun adding a bedroom for his son. The carpenter found live worker 
termites in the walls of the back porch. This porch was an enclosed back patio slab. 
Cross was on his way home and would be there at six, so Chuck hurried over. He 
inspected the house and found evidence only in the newly opened area. He told Cross 
he’d get back to him next week after checking with his office and hurried to his son’s ball 
game. The next week, after discussions between Chuck, Kaithlyn, the inspector who 
made the original report, and Rob Pritchard, the company owner, Chuck called Cross 
and offered to retreat the property for free. He denied any responsibility for the damage. 
Cross rejected the offer.  
Three months later Chuck opened a letter from an attorney. The letter claimed that Pest-
Stop had been negligent when they intentionally failed to report they had treated the 
house. Pest-Stop had known of the termite problem in the house in 1981— and in 1992 
had failed to pass this information on to Cross. Is Cross correct in his claim? What 
wording on the WDIR would have eliminated this problem?  
 
COMPLAINT HANDLING:  
To avoid the cost of frivolous claims, you might submit an addendum to your report with 
the following comments. As usual, check with your attorney to be sure this addition is 
legal in your area.  
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COMPLAINT FILING  
Should you wish to make a complaint about any part of this report, you must do the 
following:  
1. Initiate your complaint within one month of its discovery.  
2. Provide the inspector with a mutually agreeable time to inspect the cause of the 
complaint at the property.  
3. The inspector is allowed to propose to correct the condition which caused the 
complaint, if it is found to be within the scope of the report. If the above procedure is not 
followed, any expressed or implied contracts involved in the report are void. It’s best not 
to allow relations between the inspector and others involved in the real estate 
transaction to reach the level where you might invoke the formal complaint handling 
procedure.  
* The WDI inspection business is, unfortunately, routinely involved in legal headaches.  
* The inspector is fair game for any type of problem that might come up.  
* The most effective way to handle complaints is personally and verbally.  
* Any time a buyer calls with a question, it’s the sign of a potential problem.  
 
To control these potential problems, follow these steps:  
1. Respond in person as soon as possible. Be sure the buyer does not get the 
impression you’re ignoring them. Call back immediately. Set a mutually convenient 
time (ASAP) to visit in person.  
2. Find out what will satisfy the complaint. Listen carefully. Don’t talk, listen. Offer 
conciliatory actions on your part.  
3. Solve the problem immediately. Don’t give the buyer excuses, give them honest 
solutions.  
4. Follow up verbal agreements with written letters. Keep written notes of 
conversations with all parties.  
5. Never admit a mistake. Resolve the problem amicably, express sorrow the problem 
exists, and avoid mentioning blame or responsibility.  
If none of this satisfies the buyer, contact your attorney and insurance company 
immediately.  
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EFFECTIVE ATTACHMENTS FOR INFORMING BUYERS  
INTERVIEWING REALTORS, OWNERS, TENANTS  
Here are a few concepts you might use to lessen your risk of litigation:  
Using the following questions, prepare an NCR paper form which you ask the seller to 
complete as he/she follows your around during your inspection. The seller or real estate 
agent can complete notes as you dictate them. Comments about visible damage, 
possible hidden damage, improper grades, moisture, inaccessible areas, and other 
things you notice which you ask them to write down. Give the seller a copy and keep one 
for your files. Make your comments short and to the point. Having your comments on file 
in the seller’s handwriting may save you a good sum of money. Get the seller to open 
trouble doors, attic hatches, crawl entrances, etc. This will get them involved in the 
inspection. They can complete the information on this following form more 
knowledgeably.  
 
Form 1 
SELLER NOTES  
Owner’s Name 
_____________________________________Date_____________________  
Property address 
______________________________________________________________________
______________________________________________________________________
____  
City State Zip  
Lot Grade: ___________________________ 
Water Leaks ____________________________  
Termite evidence _____________________ 
Termite damage _________________________  
Beetle evidence _______________________ 
Beetle damage___________________________  
Carpenter Ant evidence 
________________________________________________________  
Carpenter Ant damage 
_________________________________________________________  
Window frame condition 
_______________________________________________________  
Garage door frame condition 
___________________________________________________  
Inaccessible areas in: Basement ________Crawl _________ Living 
area______________  
Wells, cisterns, springs, streams 
________________________________________________  
Wood Soil Contact ____________________ 
Stumps________________________________ 
 
Quite often a company is asked to provide a copy of a report which was prepared more 
than 60 days before the intended date of closing. After 60 days the information on the 
report can be very stale. This is especially important when the inspection is done in the 
winter and settlement is to occur in late winter/early spring. However, this form is good to 
use for any delayed closing. Attachments should always be listed in Section IV of 
NPMA-33. 



 

 191

Form 2 
IMPORTANT NOTICE  
Re: __________________________________ Date ___________________________ 
The findings reported in the attached report relate to an inspection that was made more 
than 60 days prior to this date. Cur rent conditions in the structure (today) may bear no 
resemblance to what was in evidence at the time of the original inspection. Due to the 
nature, characteristics, and seasonal habits of some wood destroying insects, both 
visible signs of infestation and damage may manifest themselves in a relatively short 
period of time.  
Some Examples of these are:  
* Termite shelter tubes (mud tunnels) can be built (on walls, joists, etc.) within a matter 
of hours.  
* Swarming termites can appear instantly in a building where no visible signs previously 
existed (usually in the spring).  
* Carpenter ants may be visible and active only at certain times of the year and may be 
foraging from an outside nest into the building with no nesting or visible evidence (in the 
cold season) within the structure. Carpenter ant colonies may move into the structure in 
a very short time, over night.  
* Wood boring beetles emerge at specific times of the year and of ten are not detectable 
at other times of the year.  
* Carpenter bees hatch at certain times of the year exit the wood, and begin new nests 
or enlarge old ones. We believe (in the best interest of all the parties involved in the sale 
transaction) that a current inspection of these premises should be performed. A courtesy 
discount of our normal fee may be provided if the updated inspection is provided by this 
company. 
Prepared by: Len Bruno, 1995  
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This attachment is for use where there are visible signs of what appears to have been a 
prior treatment for WDI but there are no visible signs of infestation/damage from WDI. 
The use of this addendum brings into play the hidden damage cautions and advisories 
contained in NPMA-33.  
As with all attachments it should be listed in Section IV of NPMA-33.  
 
Form 3 
 

ADVISORY 
Re: __________________________________Da_____________________________  
Although no visible signs of termite infestation or damage were found during the 
inspection of the visible and accessible areas of this structure, it appears that some 
treatment for subterranean termites may have been provided here. This suggests the 
possibility that infestation by termites may have been evident previously. Therefore, the 
usual cautions that apply to infested buildings should be considered. We recommend 
obtaining records relating to any prior inspections, treatments, etc. if available. If a recent 
or current WDI warranty or service agreement is (was) in force, the warrantor should be 
contacted.  
Prepared by: Len Bruno 1995  
 
 
Often reports are prepared which result in a recommendation that some treatment be 
performed. When the weather interferes with the proper completion of the planned 
treatment, this form may be useful:  
 
Form 4 
 
NOTICE  
Re: __________________________________Date: _____________________________  
To all concerned parties:  
Due to soil conditions, we were unable to complete the foundation treatment of the 
building described in the attached inspection re port. Frozen or saturated soil will not 
permit optimal placement of termiticide. Treatment of such soils would neither be 
effective, nor would it be in compliance with EPA label regulations. Please contact our 
office as soon as possible to advise us who we may contact in order to schedule the 
treatment when the soil conditions permit.  
Prepared by: Len Bruno 1995  
 
 
 
 
The copyrighted form (developed and distributed by Boro Services, 512 Sharp Ave. 
Glenolden, PA 19036), addresses the hidden damage claim dilemma by supplementing 
the generic cautions contained within NPMA-33 with more specific advisories and 
cautions. The form places these findings within that extended, defensive context. The 
form was developed by Len Bruno who served on the NPCA-1 [precursor of NPMA-33] 
development working group. It is our recommendation that either a graph be used or the 
inspector use a comparable form that addresses hidden damage adequately in order to 
report and illustrate findings of evidence of wood destroying insects. 

ADVISORY 
 

RE: _________________________________ Date: _____________________________ 
 
Although no visible signs of termite infestation or damage were found during the inspection 
of the visible and accessible areas of this structure, it appears that some treatment for 
subterranean termites may have been provided here. This suggests the possibility that 
infestation by termites may have been evident previously. Therefore, the usual cautions 
that apply to infested buildings should be considered, We recommend obtaining records 
relating to any prior inspections, treatments, etc. if available. If a recent or current WDI 
warranty or service agreement is [was] in force, the warrantor should be contacted. 
Prepared by Len Bruno, 1995 

NOTICE 
 

Re: ____________________________ Date: ____________________________ 
 
To all concerned parties: 
Due to soil conditions, we were unable to complete the foundation treatment of the 
building described in the attached inspection report. 
Frozen or saturated soil will not permit optimal placement of termiticide. Treatment 
of such soils would neither be effective, nor would it be in compliance with EPA 
label regulations. 
Please contact our office as soon as possible to advise us who we may contact in 
order to schedule the treatment when the soil conditions permit. 
Prepared by Len Bruno, 1995 



 

 193

REPORT PREPARATION HINTS: 
 

QUALITIES OF PROFESSIONAL WRITING  
How you worded things in your report can decide your future fate. A report that is 
professional in appearance will help you greatly during litigation. If you lack confidence in 
your writing skills, you should sign up for a report writing course at a local adult 
education in situation. Libraries have manuals on writing. Practice constantly to improve 
your report preparation skills. Prepare reports that are readable and satisfy your sellers 
and buyers needs. Your report will be the only written record of what occurred. Sentence 
structure, spelling, and punctuation convey messages that are difficult to interpret 
incorrectly if used properly. There is no room for slang or colloquialisms in legal 
documents. 
 
THE MEANING OF “GOOD REPORT”  
Use precise economical words in your report. You must tell the buyer what he/she needs 
to know. What will the words of your report mean to those reading them? Always keep 
the purpose of your report in mind when writing it. You and your company image are 
reflected in your report. Grammatical errors, sloppy, poorly organized reports make you 
look unprofessional. Avoid using ambiguous words. Use specific, concrete words. 
Provide complete disclosure and strong documentation. Report what you saw, what you 
did, and how you did it. Use strong verbs in the active voice. Write as if you were 
preparing to testify in court. Record everything you see and “feel”. You can rarely go 
wrong in citing too many facts. Give an accurate description of what you saw and what 
you did not see. Underline, capitalize, high light and use bold print to emphasize 
limitations to your report. Make the buyer aware of changes that can be expected to 
occur over time. Let the buyer know that pest infestation signs may become apparent as 
the seasons change. Stick to your field and don’t comment about structural problems 
unless you are a qualified engineer. Your clients rely on your findings to make informed 
decisions about purchasing real estate. When you prepare a report in this manner, you 
cannot be charged with failing to provide full disclosure and proper documentation.  
 
COMMON ERRORS  
Which errors commonly occur? Which errors might result in litigation? Interviews with 
hundreds of companies and checking thousands of WDI reports disclose that many 
common mistakes occur throughout Pennsylvania.  
Administrative handling of reports  
1. Clients do not receive them in a timely manner.  
2. Worn out typewriter ribbons / printer cartridges make them illegible.  
3. Format and handling reveal poorly trained persons handling them.  
4. Grammar and spelling are inconsistent  
5. Fail to address important parts of the inspected structure.  
 
Use of report information lines  
1. Lack of comments in “REMARKS” section  
2. Details requested in form instructions to fully complete information on specific lines 
are missing.  
 
Use of language  
1. Lacks succinctness, preciseness, and clarity  
2. Terminology could have varying interpretations  
3. Is not consistent with expertise required to prepare proper reports  
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The body of the report  
1. Reveals the preparer did not understand the buyer’s expectations  
2. Shows preparer lacks understanding of reporting objectives  
3. Offers misleading information  
4. Reporting of evidence and damage done in a confusing manner  
5. Is in consistent with reports written previously  
 
Reporting expertise  
1. Information provided not analyzed by reporter before writing  
2. Facts reported inconsistently between parts of the report  
3. Inspector fails to meet industry recognized practices.  
 
Wise inspectors review their own work constantly. They critique what they do and try to 
improve the next report they prepare. The following are some concepts that are crucial 
to a good inspection report. Work on placing these in every report:  
1. Identify clearly only the structure(s) being inspected and reported on  
2. Identify the specific type of structure  
3. Clearly describe the what and, generally the where, of the damage that was visible 
during the inspection.  
4. Clearly state the WDI signs that were visible during the inspection.  
5. Clearly report all treatments your company performed for all WDI in the manner 
requested by the reporting format used.  
6. Clearly describe all the concealed or obstructed areas and reasons for the 
obstruction.  
7. Pass all liability on to other appropriate experts.  
 
Some words and phrases that you might use that will assist the buyer to understand the 
limitations of your report might be:  
Hidden Damage  
Readily Accessible  
Inaccessible area  
Observable conditions  
Appears to be at this time  
Fee paid  
Concealed areas 
Potential exists  
Limiting factors were  
Limited access  
Previous evidence indicates  
Seems like a probability of  
Possible concealed problems  
Having a likelihood of potential for future problems  
 
In summary, WDI inspection reports should be as complete and through as possible. 
Save all documents and records generated in this process. WDIR records retention is 
not mandated by state law, but they should be maintained at least two years past the 
statute of limitations for damage claims. If you need guidance, check with your insurer. 
This is certainly a good reason for insuring through an insurance agency that 
understands the needs of our industry. Reports prepared for structures the company has 
under guarantee should be maintained forever.  
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HANDLING THE INEVITABLE LAWSUIT 
Selecting a knowledgeable insurance company - Selecting an attorney  
 
Here are some ideas about choosing a general liability insurer for your WDI operations. 
After talking with others WDI inspectors and learning about what policies and coverages 
are available, also learning about possibilities of improving your coverages more 
economically, you should do your own research on other details. Some general liability 
coverage for pest control operations may not be the best you if you’re in the WDI 
reporting business. Purchasing general liability insurance is not a guarantee that 
inspections are covered in every circumstance and for any amount of money. In fact, 
your GL coverage typically only covers “completed operation, e.g., where you have 
performed a treatment. Typically, policies are written for a specific amount and do not 
cover errors and omissions.  
To confirm that your insurance provides proper coverage, you should read any policy 
carefully before claims occur. As mentioned else where, you are not insured against 
court directed punitive damages, only the actual damages.  

• What are the state minimum insurance requirements for Care, Custody, and 
Control?  

• How much coverage do you need for property damage or bodily injury that 
occurs while you are at a client’s premises?  

• Does this CC&C coverage extend to the full limits of the policy?  
• Does the “aggregate” liability the insurer accepts exceed the “per occurrence” 

coverage?  
• What are your deductibles?  
• Are you paying for coverage for small claims you may decide to “just pay” rather 

than invest the time, energy, and resources into a fight?  
• What is your “Errors and Omissions” coverage?  
• Do you have coverage for termite damage repairs to structures you haven’t 

treated?  
• What is the “length of coverage” for “Errors and Omissions”? 
• Is the policy a multi-year claims made policy or an occurrence policy?  
• What are the limits of liability for each occurrence or for aggregate occurrences? 
• What information must you report to the insurer to maintain your rights to make a 

claim?  
• Must you pay a fee to receive an inspection visit from the insurer’s risk 

management assisting team?  
• Are your rates based on your claims experience?  
• Can you pay your premiums throughout the year?  
• Does the insurer specialize in WDI WDO insurance?  
• Can their adjusters understand our operations?  
• Can they provide training in loss control and claims management?   
• How should your insurance company handle claims?  

 
A careful reading of your policy will spell out the rights and responsibilities of you and the 
insurance company. What services the policy provides will be listed. Legal services, 
expert opinion, and other costs will be approved by the insurer. There will be specific 
reporting time and form requirements. Specific time limits and inspection procedures are 
written into the policy. The insurer must keep you updated on the progress of any claim. 
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You should respond quickly to their requests and expect them to reciprocate. You should 
advise, consult with, and monitor each step of the insurer’s adjustment process.  
The WDIR preparers we’ve talked with have all had the same opinion about selecting an 
attorney. In most cases, your insurer will select the attorney who will represent your 
interests. If you are familiar with an attorney who specializes in this form of defense, and 
wish him to represent you, you have the right to give his name and information to your 
insurer. The insurer, however, has the final say in determining your counsel.  
In the event that you must defend your company in a situation that your insurer has 
refused to cover, or has extended no coverage, whoever you select as counsel must be 
experienced with our business. In the heat of a lawsuit, they do not have time to learn 
and we don’t know what or how to instruct them. An attorney with this experience will 
have a store of knowledge about other similar cases that may help yours. If your 
personal attorney or your neighbor attorney friend lacks this experience, don’t use him.  
Be sure to select some one of long, successful courtroom experience. You’re sure to pay 
top dollar for this person, but you’ll save that money in claims. Attorneys who are 
successful in court are aggressive and display a commanding presence. The attorney 
you select should be interested in attacking your opponent. Find out under what 
circumstances your insurance will pay the fee of your own attorney.  
 
HELPING YOUR OWN DEFENSE  
Insurers may gravitate toward quick settlements. Keep in mind that “settlement” is not a 
dirty word: it is an economic decision that saves all parties to the transaction 
unnecessary time and financial considerations. If you believe you’re right and will surely 
win in court, consider asking another attorney for an opinion. If you find more than one 
attorney thinking you should settle, maybe you should settle just to conserve the legal 
expenses. If the case is weighted in your favor, it may still be wise to settle in order to 
keep expenses to a minimum. Settlement does not mean you have lost, it is merely an 
agreement between disputing parties.  
 
SELECTING AN EXPERT WITNESS  
The party bringing the complaint will have their case loaded with expert witness 
testimony. You should consider the need for more than one expert for your side, 
especially if your situation is complex. If you’re aware of experts in your area, suggest 
them to your attorney or your insurer. When making your selection of expert witnesses, 
consider what the opposing attorney will ask that witness:  
1. How experienced are they in the area of the specific complaint?  
2. What are their education credentials?  
3. What are their experience credentials?  
4. What will they do to defend your case?  
5. How much time do they have available to spend on your case?  
6. Have they written articles or books in the subject of the complaint?  
7. What dealings have they had with the attorneys for the complainant?  
8. How did you feel after meeting this expert?  
9. What do others in your area think of this expert?  
10. Has this person ever been “qualified” in a court of law as an expert witness?  
 
As always, the expenses of attorneys, experts, time away from your business, etc. may 
make it more economical to settle out of court. When we routinely make ourselves aware 
of where our inspection claims originate, we can control many of them. This is proactive 
Loss Control. Many of the following examples may appear fanciful, but when a buyer 
feels he has had these things happen to them, it will cost us money, time, and stress.  
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“Had you made me aware of this in your report, we would have......”  
“You failed to notice ... My subsequent damages are... ”  
“This problem was here the day you made your inspection”  
“We relied on the report you prepared when we decided on how much to pay for this 
property.”  
“You could easily have seen .... when you made your inspection”  
“I would not have bought this property if you had told me about ....”  
“Your report misrepresented ...”  
“Your relationship with the seller shows you were engaged in fraud during this 
transaction.”  
“Your report did not clearly state .... If I had understood what you were trying to report I 
would have ...”  
 
Recording Conversations in Person and Over the Telephone  
Most inspections/reports end when you deliver the report. When you hear from the buyer 
after closing, you should take some precautions.  
If the buyer has called to compliment you, write down the details for the file and for 
motivational use in your company. Note the date, time, and place of the conversation, 
and the names of the people involved.  
If the buyer or an attorney call you in an unhappy mood, do not admit wrong-doing, don’t 
commit to making anything right. Find out what was discovered to bring on the situation. 
Determine the date, time, and circumstances around this discovery. Record the notes of 
this conversation and keep them in the file. Be understanding, polite, and offer all 
courtesies. END THE CONVERSATION WITH AN APPOINTMENT TO LOOK AT THE 
PROBLEM TODAY.  
Before doing anything else, write down all that occurred during this conversation. Repeat 
this with each ensuing conversation. When you get to the problem site follow these 
steps:  
Listen to what the buyer is trying to say.  
Read facial language, body language, attitudes, and sounds of voices as well as the 
words they’re using.  
A. What are the buyer’s concerns?  
B. Is information all they want?  
C. Ask: “What can I do to help?”  
D. What does the buyer think happened?  
E. What does the buyer think you’re responsible for?  
Repeat back what you heard the buyer say. Answer only the questions they asked.  
A. Avoid technical terms  
B. Use your words tactfully and honestly  
C. Firmly say exactly what you mean  
D. Tell the buyer only what they want and need to know.  
 
One of the best ways of handling complaints is by not generating them at all. Take a look 
at the list below and see if some of the ideas can be useful in your business.  

• Use the reporting form NPMA-33.  
• Avoid any hint of association with brokers, contractors, homeowners, or other 

services.  
• Carry good insurance from a reputable firm.  
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• Avoid using words like “Cert.”, “Certification”, “Clearance”, etc. in any paperwork 
or conversations you have.  

• Develop methods of involving other experts when you have doubts about what 
you’re seeing during your inspection.  

• Keep all reports consistent. This includes oral reports, previous reports, and 
throughout the separate pages of any report.  

• Do not provide a warranty or guarantee on inspections  
• Inspect and report to government required standards and the standards 

customary in your area.  
• Record to your files results of interviews with brokers, tenants, neighbors, 

owners, buyers, etc.  
• Intentionally improve your inspection and reporting procedures continuously.  
• Identify and list all inaccessible areas in a structure using a format which will be 

clear to the buyer, his attorney, and any judge.  
• Avoid using any wording in your report that mentions any kind of warranty, 

guarantee, or service agreement.  
• Be aware of all methods sellers use to cover up signs, evidence, or damage by 

wood destroying insects. If you believe this has occurred, ask questions and 
report forcibly.  

• Complete all reports to a standard of expertise at least equal to the norm for such 
reports in your area. It’s better to exceed that norm.  

 
We should note that the ultimate decision by a judge or a jury often has less to do with 
the implied intentions of any party to the real estate transfer than with the preponderance 
of evidence that is presented by one side or the other. Despite the fact that our justice 
system is based on the belief that a person is innocent until proven guilty, a defendant 
had better do all they can to prove their innocence because the plaintiff will do all they 
can to prove their case. In essence then, whichever side presents the most 
overwhelming preponderance of evidence to support their case most likely succeeds. If 
the sides are balanced, the decision should go to the plaintiff.  
You should contact your errors and omissions insurer at the first sign of a lawsuit. 
“Errors & Omissions” covers those situations where the company has not performed an 
actual “treatment”, but where it has rendered a professional opinion. Contacting the 
insurer early on in the process helps them to prepare a defense in the event that a suit is 
filed.  
 
You will be served with papers if the suit is filed. Read these carefully. Often it states in 
effect that the company has a certain number of days to respond to the charges, 
otherwise a “default judgment” may be entered against the company. The company 
needs to fax and mail that information to their insurer or lawyer immediately. If a default 
judgment is filed against the company, it is because the company, in essence, forfeited 
the right to defend themselves against the charges regardless of their accuracy. Only 
prompt action can preserve your rights. In the event of a default judgment against you, a 
trial may still take place, but only to determine the amount of the damages.  
Be sure to tell your lawyer all the facts, both good and bad. Only then can they evaluate 
your potential defensibility.  
Once your lawyer or insurer has answered the complaint, the case enters the discovery 
phase.  
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During this period, both sides use all available means to discover what the other side is 
contending. These means include: a) interrogatories - written questions requiring 
responses, b) requests for production of documents; it is here that a well- written report 
and supporting documents can make or break the case, c) requests of admission - 
questions which require true or false responses, and d) depositions - interviews with 
individuals who are questioned under oath.   
Following the discovery phase, the matter enters the pre-trial phase, during which the 
information garnered may lead one side or the other to file a motion for dismissal or for 
summary judgment.  
Once the case has come to trial, both sides have the opportunity to present their cases, 
with the burden of proof being on the plaintiff. The plaintiff has the last opportunity to 
present evidence.  
As the defendant, listen to your lawyer, he or she has the experience with other lawyers, 
judges, plaintiffs, and witnesses to guide representation through the narrow legal 
channels that lie ahead. Trust their judgment and their recommendations. When you 
get the chance to tell your story, do so as dispassionately as possible. Stick to the facts, 
and rely on the thorough and complete “paper trail” that you prepared for each WDI 
report you issued.  
 
Matching Exercise  
Please match items A - K with 1 - 11:  
1. A contract in which one party makes a promise or begins performance with out first 
receiving any promise to perform from the other.  
2. An act intended to deceive for the purpose of inducing another to part with something 
of value.  
3. A person who is considered legally capable of entering into a contract.  
4. A contract that is not legally binding on any of the parties that made it.  
5. To cancel the contract and restore the parties involved to their respective positions 
before the contract was made.  
6. Damages that can be measured and compensated for by money.  
7. Contract performance according to the precise terms agreed upon.  
8. A sum of money called for in a contract that is to be paid if the contract is breached.  
9. A person or group involved in a legal proceeding.  
10. A meeting of the minds.  
11. To revoke.  
 
 
A. Rescind  
B. Party  
C. Mutual Agreement  
D. Fraud  
E. Void Contract  
F. Disaffirm  
G. Money Damages  
H. Unilateral Contract  
I. Liquidated Damages  
J. Competent Party  
K. Specific Performance  
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QUESTIONS FOR CLASS DISCUSSION  
1. Who has the duty to determine the existence of wood infesting insects in a structure 
involved in a real estate transaction?  
2. What are the duties of the listing realtor concerning WDIR’s?  
3. What are the duties of the buyer’s attorney concerning WDIR’s?  
4. What are the duties of the seller’s attorney concerning WDIR’s?  
 
 
 


